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Here, the defendant argues that at the time of conunil;ﬁng
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the actus reus he had /no. conscious, voluntary  control over his actions-
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he was acting  as an automaton. This is a defence because a person
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the required  mens rea  will give rise to prima facie ~criminal - liability. |
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" should alsd note that, despite earlier dicta to the contrary,
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cin R V. Burgess [1991] it was held that acts done while
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_rather thari under _2 state of automatism. Finally, this defence is not '

- available  where  the automotive  state is self-induced  through
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This defence is termed, ‘“non insane" automatisin to distinguish it
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from the defence of insarﬁty. The essential distinction between the two
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ablow to the head)  while with insanity the cause must be "infernal
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(e.g. illness or disease). For example, in R. V. Quick [1973] a
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his medication préperly. As this was an external factor
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. the blackout occurred when the diabetic bad not taken his medication
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at all.  Here, the-blackout  was attributed to an  internal factor
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(the diabetes) and hence, the appropriaté defence - was insanity. We
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At the time of committing  the offence, -he was:
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with the result that either
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"he  did not know  the nature  and quality of . his act;  or
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:Insanit'};,ﬂ/'i' in this context, js a legal, not medical concept. It
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mental _inﬁrmity,sg the defendant  should not  be held responsible for .
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with  the defendafﬂt, ranging from an absolute discharge to detention in

T T Y s bl Lyl s
hospital ‘(Criminal. Procedure (Insanity and  Unfimess ~ to Plead)
Obwsley LS,r’-s lj-j')-’l—’ o=l o S ST PR VN

Act 1991).
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Did not know the nature and quality of the act’- this  refers -
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to - the physical nature of the act, not its legal - or '-.ﬁloral stafus. This
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‘requirement -~ is met where  the defendant is . either’ acting
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the arteriosclerosis caused a mental blackout) - or where he
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was suffering  from insane delusions (e.g. cutting someone’s throat
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under the delusion that he  was slicing ' .a-_:loaf of bread).
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Did not know that it was wrong- wrong, m this context, means
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Some definitions
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contrary to law R v. Windle [1952)). This requirement
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Defect -of reason: the defen’d%xnt must have been totally . deprived
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of the power to reason (R. v. Clarke (1972)).
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) Dlsease of the mm@- this s not lumted to recognised mental
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diabetes  (R. v. Henessy [1989]), and somnambulism . (R. . .
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Burgess [1991]). Thus, it s a far broader notion than simply
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the detention of . those who, though they are not
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criminally ~ responsible  their  actions, do remain
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a threat.
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Unfortunately, - the principles evolved to implement  this  policy
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is met where, although  the defendant lmew " what he
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would have made - his conduct lawful (eg. where the defendlant
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kills in "self.defence” while  suffering  from = the delusion  that
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_the victim is | an assassin sent to  kill  him).
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The Relationship  between * Automatism - and  Insamity v, .
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The distinction - between  automatism  and insanity  is  important.
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distinction is  to allow those whose mental condition does not represent-
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'appropriateé property belonging to another in the honest, though mistaken,.
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belief  that it s his. This . applies  whether he mistook
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‘the property  for E own or whether, due to a mistaken belief
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-honestly  thought  the property was now - his-  -these are  both
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A better approach  might be to have a single defence resulting
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in a special .verdict of "not guilty by reason of automatism", thereby.
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allowing the court discretion to deal withthe individual in the most appropriate
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rather than judicial (R. v. Sullivan (1983)).
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A mistake of . fact  (but not of law) may operate as a
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defence  where, as a result of the mistake, the defendant - did not form

ghs 4 gl s A o sbxil P L ezt

the required  mens rea, - e.g. it is not theft.” when - a person
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- negligence, the mistake must be both, honest and reasonmable. The law
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mistake is no defencs, even where both honest and reasonable.
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In all cases the mistake must be an ‘honest one. In some cases it
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must  also be reasonable. The present position was established . in -
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R, v. Williams (1987):
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Where the mens rea required is  either intention or subjective
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recklessness,  the mistake need only be . honest There is no

requirement that it also  be reasonable though the less reasonable
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the mistake, the less likely a jury is to believe it . was
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honestly made.
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Where the mens rea required is either objective; recklessness . or
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This is where the person is either forced to consume the xntoxu:atmc
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defence  raises a dilemma between - policy and principle. . As
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Involuntary intoxication is a defence/‘ to  any crime where,
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taking - ﬁ intoxicated state into account, the defendant did not form
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the required mens rea R. L Sheehan (1975]; R. V. Pordage'v.
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because of their intoxicafion. As a matter of principle, however,
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there can be no ~idoubt - that intoxication can prevent.  someone
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forming the required mensrea. In an attempt to _ Tesolve " this, this,
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the law has developed  principles based partly. on the distinction
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between  voluntary  and -involuntary intoxication, and partly  ‘upon
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-the type of offence committed.
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- crime  and  @ll * offefices where® the mens rea  extends  beyond
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the actus rens (crimes of ulterior intent, e.g. the mens rea of theft
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the additional  requirement of an  intention to. penﬁanetly depri.ve)‘.
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koowing it to be intoxicating. While. (as might be expected)
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" the law shows - less sympathy for the voluntarily intoxicated offender, this
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may  still be a defence ‘where, taking his intoxicated state ’
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into account, he did not form the required mens rea. Whether it will, insuch
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a defence: to  crimes of specific intent, but not to crimes of basic
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_intent (DPP - v. Majewski [1976]; R. v Lipman  (1969)).
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crimes of specific intent  include: ;murder, all attempts to commit a
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.-is consumed  in pursuance of bona  fide medical  ftreatment  or
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prescription.  This  applies  where  the offect of the substance . s
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induce:  aggressive, unpredictable uncontrollable conauct R.
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need not have been med;cally prescnbed..
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-~ The position‘: regarding  the criminal capacity of . minors s
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Chlldren under; 10 years of age are not crirm'ﬁally responsible for
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There are . two further points regarding intoxication that we should ,
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Dutch courage-; voluntary intoxication willnot be a ..defence to
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crimes of - specific intent  where the defendant,  having.  formed
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the intention to ' commit  the crime, becomes  intoxicated {in order to
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Bona fide medical treatment- voluntary intoxication may
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“be a defence to any crime where the intoxicating  substance
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approaches to

- might be expectéd, there are important  differences in
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the punishment of young and adult offenders.
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they were fo;Ecd to commit the crime because of threats made
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their actions (Children and Young Persons Act 1963, section . 16).

ols ol QlS(;,S s Ol LebRil 5gB VAPT b VP
Ay ’ ]

* They are presumed incapable of forming mens rea. . However, the courts
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and local authorities. do have powets outside the criminal - law to.

" the presumption of
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deal with such children. Fur-thennc;re, where  a  child under ten
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commits an offence at the instigation of an - aduit, the adult
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may be liable . - through- ‘ . the innocent /égéncy of . the child.
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doli incapax- Crime and Disorder Act
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This " defence - is also avai]able -where the threat of death or serious

’ .ihqu_ aimed not at  the defendant  himself, but
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~at someone This is  whom he is under a duty to-protect. . This
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obviously ~includes members of his  family and may, in
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" appropriate circumstances, . ihclude strangers, e.g. where an
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- ammed robber  threatens  the life of _a customer in order to force
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_3 bank casl_ner to hand over’ money.
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@'thé defendant  had an opportunity = before the comimission of the offence
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o that he was (or may  have been) forced to act as he did :
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because, as a result of what he reasonably  believed the threate_ner‘
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to "have said or done, he had good. reason to fear that if he
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did not act in ‘this  way, the threatenér would kill him or cause
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e g wis

4.>;..;)3¢‘JJ_)b‘brl>ulJ‘45éwd.;.(wba)_}.nwl &oﬁb))_};),_}.m;lds@
L;;?J—J)_,hwloébr@lbkgoukwaﬁwl}bﬂ“}}l&ﬂﬁwl

"-L-ddﬁjl‘ﬂ.l‘jlw.fbnl»d MJ.&W

¢
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the effect of the threat upon him, would not bave responded - differently.
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by . another -person, but in response to the circumstances in  which
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'.he finds  himself (R v, Conway (1988);. R. v. ‘Martin (1989)).
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The causative circumstances must be . external . to the defendant
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R. V. Rodger (1998)). Therefore, - this  defence is subject to
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the same two-part  (subjective/ Ob_]eCthE) test and the same limitations

Oben l‘;uz._.}_)b Bd u:'."’ Slas 3 Olen Lac,..::’_,..‘l;.n
as v the defence of  duress by - threats (see above).
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Self- dfeﬁ‘emacb (and its variations)
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Taylor [1971];
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_the?sdurce of the threat is 4n organization (eg. a ° criminal
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"with the knowledge that threats c';f this kind mwht be made (R.

Tade ol VAV T

b ', He S Sl ST ol gp gT.ulus.u NEFPET
v. Sharp  [1987]); | .
WAS(WJJJJA)JSLQ[)&QL&-JJL LJLJ‘)‘_,.&J)-PLL)L#J[—J&).IJJ.@JCM@

L_J)_y.pw‘ ,g.ut:yu. Jl‘-;ll.aLJu\.éJ 4.{4‘4.:(..1.5‘.:).1_# “"‘L’[')‘J“‘]&‘ﬂ) _)jlz;
«([VaAV] V_FLJ-L.LP&_JJJ[L;JGD])Q‘;&

There is rno general defence of  necessity (R v. ‘Dudley and
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Stephens 1884 However, the courts have recognised 2 limited form
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" has been forced to act, ﬁot as a result of threats made
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l regarded " as reasonable - when
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o the time available to the defendant to consider what to do
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Thus, _a_ decision to touse force or a degree of force used
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which may . appear unreasonable with  hindsight may be
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d the circumstances as
the defendant  believed  them to be and the time  available for
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ection  are taken. into account.

T e

w‘u.io_n d.Se.L..a oDLLw'J_’le leU-JD L.I_)JJ_)' ODL‘.-—.U"\—I(’-AA'.Q_IUJIJJL‘J
J"’H&L&L‘[oﬂu u'wwiug.«_owbbbbbljbudk_ar&

-

a,.fjlj_a J-TEW [.L?_.I).... Ol e Osls & J.a.)lu..ﬁp Sl w2

There is Lo' requirement that the degrée of force wused be objectively
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be justified m using  force m self-defence to
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repel that assault. Both - the ‘decision to "use force and the degree of
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he (subjectively) believed them to be (R. v. Williams (1987); . R..
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V. owino {1995). In deciding the question of reasonableness . regarding
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the circumstances as the defendant honestly believed them to be,
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even if this belief was mistaken (except where the mistake was due to
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This ‘clearly Ea_s_ considerable overiap with gelf-defence and its variants
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(outlined  above) end its application . s governed by the same
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Consent of the vietim
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Generaliy, consent of the victim is no defence. = However,
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‘to retreat or avoid the confrontation (R, v. Bird (1985)). These .
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are simply factors to be taken into account in dcciding_ whether
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the defendant’s conduct was reasonable.
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Using  force in defence of others or in defence of propcrty is .

Seslizad g3 e g K ut;,; Lo gl T di b

govemned the same principles  outlined.  above.
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Acting in the Prevention of Crime
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This is a statutory defence under the Crime Act 1967. Section -
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3 (1) provides
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"A person may use such force as s reasonable. in
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the c1rcumstances in the prevention of crime, or in effecting or assisting |
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are held

\ Sports' It would seem  -that players to have consented
Lf5os L, . ks S GGl Wk oIl el ool
to contact ~ incidental to the sport.  This may include  some

R B R T

Gl Kan 543 pls
instances of foul play, but not the deliberate (or "professional")  foul

- Age T PSR Slos L e Uas

(R. v BllImgshurst [1978]) or conduct which has nothing to do with

LAY A.l.c— G Kl Y4VA LL s, &S ol = L bl
“the sport  (eg. throwing a punch in a-  rugby scrum).
s Je Ol 033 Zue » S Sy ek
The'positic'm' of boxing s more unusual, in that the violent .
Connd oSy Sl S eme i S Blod o 5 o
contact is not incidental to the sport but s rather its primary

SV S
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objective. ... However, it seems the same "‘li)n'nciples apply.

. Finally, -
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it seems  this

exception extends beyond  organized  games
ok ol sl w22 S TS Sl wlt
to include  rough and -undisciplined play, provided . there was -
Aibe Jols i A Sb ST s sl il s g
no  intent to cause imjury (R. V. Jones [1987D).
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the activity involved isnot contrary to the publc interest (R. V.

C.-:JL’J : '_,_/n._vy -\..'Z:L»L;u u)\;-j S W g.J)b 4..19
. Donovan [1934]; R V. 'Brown [1993)). Furthermore, consent
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may be a defence to a charge of even a serious  assault
Gl e A2l s v S plel S i ele
arising out of the following circumstances.
st 5 ke
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necessarily a  defence - here

Surgical treatn:ient. Consent is
| bure K gl bl

N

otherwise  amount to grievous bodily:
oS

to conduct that  would
Sy ol

S Addalat SpseanleE s e 4 LAS
harm. Emergency surgical treatment without consent would appear = to be
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grounds of pubiic policy or  necessity.
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Jjustified either  on
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Def 1 /Automatism
s LSV G hle
Def 2- Iasanity
‘ CL';; Y g

'Def 3 Mistake
: C‘.e.a \ 2l

Def 4- Intoxication ({involuntary)

-&léa ¥ o ssbhl.e
Def 5- Intoxication (voluntary)

gis 0 e bl

Def 6- Incapacity
Cl.é; 7 ol pe

Def 7- Duress by Threats
pls Y WST by Sl

Def & Duress of Circumstances
CEbe A s e el

Def 9- Self-Defence.
' glos 4 ol CL&;

Def 10 Consent
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Syt G glewa S J[D = Def = Defence] gléa
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Revision  Notes

calllas 990 lganataals

You should now write your revision  notes for  General Defences

bt b oSt Ay OB Jlae yp,e glglool o et s ple Dbl

in Criminal Law. Here is ~ an example forr you and . some

g b G el by, N

suggested headings: {a
: 14
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Def 1- Automatism

TV T BTG s Gy
o D an automaton- no conscious, Volu.ntzr'y coptrol’  over Ex_s_
CU: So eV e s B FPURY L;A\fi sabt TS > ‘u:.\ _
actions
Jlesl

Cause of the automotive state " musﬁt' be cxtema! >(chk, Hennessy)
e SVl S .L_\lj',\.db T -

Not  available  where automotive  state self-induced by
G i fd JB S ol SVl Sl 2 en,Sabul s v 5ok 5l

®

drink or = drugs  (Lipman).
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8. Consent ' of the victim?

-
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Using  your
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you should now be able to write .a short

Sealidl 06 @l Lt b oSt asbb aw g K ebsS

paragraph in ' response "

to ~each of the following questions:

SLSLL e Ta S e 23 _-\JI,..,.
What requirements . m:‘ust. be met for a successful defence oft
o Sl Rl badboey Gl SO el i gl

1. Automatism?

SV s

2. Insanity?

g

3. Mistake?

ozl

4. Intoxication?

Lf—-‘
5. Incapacity?
L;.._.th rJ.F
6. Duress?
dst

7. Self-defence?
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Criminal ‘@&W-‘Murder and mansﬂaugh@ey

Key Points
wals ol

After reading this chapter, you will be able to: describe the achis reus

vjl.,Lh_'g REPE) J_..:w L opaals 5ol M:Cﬂ L;:b;.‘ai&

and ‘mens rea of murder,

ER Py in

“describe. voluntary manslanghter = by diminished * responsibility;
s bl des B B dy s o S

describe voluntary ma_nslaﬁghtcr by provocation;
Lomd C_)_.i Lg;bl dos s I3 ) Py n.(.:_,a.?

describe - voluniary | mansianghter by  suicide pact;

SR WNY CJ..':. &bl wﬁ;J:; B u"—‘S’J" ()Ls?_!

describe  constructive {or unlawful act) manélaughter;
s el b b et B
describe gross negligence manslaughter;
AR WU 'L;"‘:::-'h%-: Ao b B
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an unlawful act,
S Silad Jab
o that ~ causes  the death of another human being.
S Spaem T S Tofe ud am

das (S35 suls pais
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The unlawful act is usually a direct assault on the victim’s person,

S o Tl & el T T ey
though  this is not necessarily the case, eg. in R _v. Hayward
4’1-; U'll S -U).,f'é )40 J U'J-.-u PL \_J_;) 4.19 :)b‘_gl}h

(1908) it was held "that causing death from fright alone was sufficient.

VoA Lasbigh, S S Gb 3l ol s S BE

Similarly, . under the rules relating to causation discussed earlier, it

CRes oy S e I T = G U T BN

could be - murder where the victim,  seeking  to escape a murderous

S L e B Sl b g s L mlests

assauit,, jumped from a window and * died from the fall, provided

b one S S ey 5 e P Lo Sla by, ts

the escape éttempt was  reasonably foreseeable. '
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discuss  the reforms proposed to.  law of involuntary manslaughter.
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Murder is an offence  at comingn law subject to a “mandatory

L 5l K e Y. o s din & T

sentence of life imprisonment.
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The actus reus of murder
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This: is:
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Historically, for  both murder and manslaughter, death’ had to occur
BB e e e B eay desb B S. 4l &)

within a2 year and a day of the injury being inflicted. This rule was
&..5_).15_).) L_i_p_ Ju E) g{: BES) _)l C,.:-L.:- oS sty JI sJdels L%

originally  introduced to  resolve problems of causation. Subsequent
Blazl Dy sl J- S oo R o

= o

medical advances removed this justification and the rule was abolished

S Iy ap el Gl ag

K u,_v‘ odsels 3 C_,.....n
by the Law Reform (Year and a Day Rule) Act 1996. However,
t.l:.“,j{ (:J]-)J_;,b C}Lp‘ - JLs ER &.1 BX3) PRt QJA}B 144¢ Lo}

the Attbmey General’s consent is  required for prbceedings where
Olzwsls S wlss el Sy dly gl S

- the death occurs  more than three years after the injury or where
S, T T L L L

the person  has already. been convicted of an offence committed in

u.a‘:‘v...«: l_.‘..nl >L3 .I FR %4 rj§>v.n 4.; —LZ_ fj;r 4.:51.: u&)l ::

circumstances connected with the death.
et gl bl L Sy
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The victim must be a living buman being. It is not . possible to

murder - someone not yet bom or already dead. Regarding birth,

Y R TR oo
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in order be a victim of murder, the child must be wholly expelled
Sl L KL w5 S b b WE e

from the mother's body and have an independent existence. Thus,
5l b oL s asbasslh S Sz s el

where  a. child, having been born, dies as'e'a result of injuries

T N e

sustained m the womb, this  may be murder. Where, however,

o e . B ey Ul
" the child .- is bom dead as a result of those injyires, the appropriate
153_}5 J_}..f:da -L‘_’:A 03 o 5\>.=::J_)> l)—i L:_">-‘J,> g_....:LZA .

offence would be child destruction. *Where a child is killed during
r M sy eSS 8L K e seais O

the first year'of its life by its mother, the appropriate offence
ol T S ke A sl b e
may  be .;‘"infanticide rather than murder. Regarding death, the courts
Ll e AL P Sy s Lo B yosat 3 S (S
adopt = a  test of brain death  (R. v. Malcherek - (1981)). -
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Man'slaughter
\__
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intention to  cause  grievous bodily  harm (implied  malice),
b st EUNE Slwr  wdo Ve e

(c;)-é wAJ.a)u:.;SJ..es e

The test for ~intention is that outlined ~ earlier in

the general

Se e e G533 o=
discussion of .mens rea.  Regarding implied malice, there is no need

o | EPMES esat 5 e S o ; LSJL.‘;.
to show g the defendant knew gi foresaw any ﬁsk of
Sl s e b b S gt e 2

death resulting from hlS actlons It is_ sufficient that he intended
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- to cause grievous bodily harm and that deatﬂ in fact resulted
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R. V. chkers (1957)).
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There are . two general  categories of . manslaughter: 'volimtary and
Doy &S dzy o sl S bl 3
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The mens rea of murder
Gy pais das Ji5

This s traditionally referred to as . malice aforethought. While

STLIE RS- S S T ol 4 Ol Ceg e G S s

this may be misleading (as neitber ilk-will nor premeditation
o Gl S Bl eSS 1s3 Ve & u‘?dﬁ)c}’

are required), it is a vital concept as it is a -vital concept

Y e S Gl ke L o el % e o ein
as it i$  the presence of malice aforethought ~ which distinguishes

Lo o ST o o (o G S WSl

murder. from manslaughter, There are two forms 9_f _malice aforethought
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(R v. Moloney (1985)):
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® intention to  kill (express malice);
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430 Do 3l
Hﬂnvwﬁun&z'iry manslaughder. Killing without malice  aforethought | ; involuntary.
Solsl b e 05l Cegw . P8 ; S3bl,et
and  tekes  two forms: . | . 1 '
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o constructive (or unlawful act) manslaughter;
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Goled L osb e deb e, s ' : ' : . ) .
_ . . . . i Voluntary manslaughter, Killings which would amount to murder
o Bross negligence manslaughter. c ' s b b JE s S LElalpt e 4 Jes S
. i (i.e. the defndant has malice aforethought) but for  the. operation of
(R.  v. Adomako (1994)) - ' ‘ o ey o -5—)‘: Cde g o o el Al gl
Sy ade el VQQF . : e o o G ; ¢l
one of three partial defences:
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Voluntary manslaughter . Killing in pursuance of a suicide pact.
et 240 528 5 S o e e
A;t commop- _l_a;v_./ was . only one form of voluntary  manslaughter- (Homicide Act 1957)
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killing under provocation. The Homicide =~ Act 1957 gave st;atutory o | : : 3 la |3 f ]
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~ force to this category and added = a further two- killing while
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suffering * from diminished responsibility and killing in pursuance of a : |
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suicide pact.
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he was suffering from an abnormality of mmd (whether due to an
S i & S

®

internal or external cause);

e b e e

o this substa.nually impaired hxs mental responsibility for the killing,
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A person’s  state of ‘mind g abnormal if it - is S0
Sy e S o2 Sl oled S 5000 O L3k Ol

different  from that of ordinary people that a reasonable  man -

—_—

St Y W TS sk oLl

~ would regard . it as abnormal I R v Bymne (1960)). This

—_—
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o
includes not only  questions of perception  and  reason but also .
Ll o Jols e Sl S bl p) e sy
the ability -to exercise - will power. Thus, 'it may be' dlrmmshed '
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© Tesponsibility where a person, though théy know it to be Wwrong,
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cannot control an 1rresxst1ble 1mpluse —A substantial  impairment

"is  one that is more ' than trivial but need xiot be tota] (R.

V. Lloyd (1967)).
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Diminisﬁed responsibility (Homicide Act 1957, section 2). It
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is  voluntary’ manslaughter whcré a person kills another - while.
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';suffering from such abnormality of mind (whether arising from a
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condition of arrested - or retarded  development of mmd or any
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inherent - causes or induced by  disease or. injury) as ;ubstantia]ly
S He L ediobyl dhuly gl U was s L

.impaired  his ‘mental responsibi)ify for Es_ acts or omission in
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doing the killing",
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Thus, ' the defendant must = show:'
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the jury;  end the jury  shall take into account everything both

O I IR Al Aeal3 e gy s -

said and dome according to the effect in their opinion, it would have
b€ 5 eadelnl 3b o A G ol e ol cbaals
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The loss of self-control must be sudden and temp,o‘raxy' (R. v. Duffy
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Provocation (Homicide Act 1957, section 3). It is -
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comes  from a third parly (R.  v. Davies (1975)) or
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Suicide - pacts (Homicide Act 1957, section 4). It is
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voluntary manslaughter where one- person  kills  another .  as part
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of a  snicide pact between them. A suicide pact is "a
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‘Constructive (or uniawful act) manslaughter.
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* The actus reus of this offence is:
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an unlawful act;
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The m_ens'rea is gross negligence that the jury - considers
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made it dangerous. It- is sufficient that _a_ reasomable - man
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would have been aware of those’ .:circumstances R v Watson  (1989))

o e Wb sl el S danols xS b
. ‘ " justifies a . criminal conviction. Lord Mackay, m R. _V._ Adomako
eSS SAS Crt $Sonn ev-1i] US& BL) g..J_,J 4..1; ‘,ipél

(1994), stated that this was "supremely a jury question",
VWA oS0l S o el K danols  Jit
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Involuntary Manslaughter- Criticisms and Reforms
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containing recommendations - for reform and a draft bill. In
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Jones (1976)).
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- Therefore, the Government is considering three new  offences:
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Reckless - killing. A  person  would commit  this  offence  if
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serious  injury;.
.LLJ..L Aol

it is unreasonzble for him to take that risk having regard to
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May 2000 the Government  published its " own proposals based on
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The two main © criticism of  the present law are that:
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constitutes an offence.
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The maximum  penalty  would  pe . 10 years  imprisonment.
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Death resulting from the intentional or -reckless causing of
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'minor dnjury, A person  would commit this offence  if
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The maximum penalty would be . life imprisonment.
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Killing by gross  carelessness. A person would commit this
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offence if: % g
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his conduct causes the deat!h' of another
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a risk tﬁat his conduct - will cause death or serious  injury -
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would be obvious to a reasonable person in his position
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he s ‘capable of dpprematmg that risk at the material time but
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did not in fact do 50 and’ either:
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his  ¢onduct falls  far  below what can  reasonably .
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be expected m the circumstances, _o_r_
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Murder 2- Mens Rea
ses J3B Y g ghns uais

malice aforethought (iwo forms- Moloney):
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5 express malice (intention to kill)
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implied - malice (infention to . cause. GBH)
P e g b 03,5550 Sl LS el

test for intention (Moloney, Nedrick, Hancock & Shanklénd, Woollin)
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re  implied- no need to show foresight of risk of death- sufficient
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that D intended GBH and death resulted (Vickers)
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Murder 1- Actus Reﬁs .
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Murder 2 Mens Rea
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M’slanghter I Diminished Responsibility
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M’slaughter 2 Provocation
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he intended  or was reckless as to whether some injury
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was caused  (although death or serious injury was not foreseeable);
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the conduct - causing, or intended to cause, the injury constitutes
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an_offence.
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The maximum penalty would be  between five and fen yearé (’p‘ossibly
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Revision Notes -
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You should now write your revision - notes for  Murder
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& Manslaughter. - Here is an example for you apd . some |
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1. Explain . the actus reus and mens rea of murder.
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2. Describe the partial  defence of  diminished responsibility.
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3. Describe the partial defence of provocation,

Todms it g s S

4. _]jescﬂbe- the partial defence of suicide pacts.
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‘5. Describe the actus reus and merns rea of constructive manslaughter.

g Lad - $3la e 9 S pas olsel Aot b f3
Explain the actus reus  and  mens rea of gross.  negligence
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manslaughtcf. ‘

7. What criticisms may be made of the present law of ihvoluntary
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manslaughter and what reforms have been proposed?
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M’slaughter 3- Suicide Pact
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M’slaughter 4- Constructive
Aot JB T ke

M’slaughter 5- Gross Negligence
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M’slaughter 6- Criticisms ‘and Reforms .
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Using  your cards, ~ you should now be able’'to writt a short
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patagraph in - vrespoﬁse ~ to jeach- of the following. questions:
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Criminal Law-Non- fatal Assaults

Key Points

After reading this chapter, you will be éble to:
Sas Qaler - pb deed L el 06

describe the actus reus and mens rea of common assault;
S CJ‘: &b e 3 Sgeeyae sl e

describe  the actus reus and mens rea of assault occasioning actual
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bodily ham;

describe  the actus reus and mens rea of unlawful and ‘malicious

s S sole 2o 3 Some paie Seb s 3 P
wounding  or ' inflicting  grievous  bodily  harm;

describe - the actus reus and mens rea of unlawful and  malicious
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and/ or ~a fine. At common law, assault and battery were  two

R N ATV Coraeresld Loy 4

separate  offences and  Section 39 appears to preserve  this
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distinction. © However, Section 40 refers  only to common assault
solas Ll ol Yoo as Lol L 4 ele alose

and in R V. Lynsey [1995] this was held to include both assault
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and battery, Thus it secms that  either ~assault or
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battery (in their common law  sense) are now both
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to be regarded as common  assault. The actus reus is  either:
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sole [ 9a 9] alas
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© Assault- Placing - another m fear of immediate and unlawful personal
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violence. This may . be done by acts alone (e.g. raising
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wounding  or causing  grievous bodily harm with intent;
discuss the cﬁticisﬁw of J the present  law regardipg , oﬁ'.ences‘
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against the person and proposed »reforms.
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Common Assault:

Gale alaa

Under  Section 39' of the Criminal Justice Act 1988, common assault

wrgea b T4 GAS  Sdlae 046 VAAA T (ool aam

is punishable by up to six months imprisonment  (up to two years if -
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racially aggravated- Crime and Disorder Act 1998, section 29)
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Battery- " the application of unlawful personal violence on

o swreslal T gL SIBd pad SR 4 e
another. Any degree  of physical contact (however slight) without consent
SR e e Sl Sph s dm e i Osh oels,

is  sufficient. However, a person . is held to have  impliedly
consented to -everyday physical contact (e.g. an accidental collision

bl w s S ol JBolie Kl )57

in a busy street, tapping on someone’s shoulder to attract their
P e ol Tl e 0 S S ol Ll ol

artention.).. The application of force is usually * direct (eg. by

hitting . or spitting) but need mot . be-  so, o eg. it  would
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“he .2 battery if A pulls B’s chair away as
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B s sitting down. This also  emphasizes that a battery
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does not have to  be  accompanied by an  assault.
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" one’s fists at someone) or by acts and words together
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(e.g. Taising  one’s fists, saying "I'mgoing to thump you!")
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Words alone - and even menacing - silence) can amount to an
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assault, provided  the victim fears immediate violence (R. V. '
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Ireland, R v Burstow (1997]). However, words can also‘

negate the effect of acts (e.g. lt_ would not E ﬂ assaunlt
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to raise one’sv fists while  saying ""If you were a younger man,

I . would thump you!") (Tuberville v. Savage [1669])- though this
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: is. not the case where the words merely announce a condiﬁon_ ‘ by
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which the victim can avoid the threatened  violence (eg -
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raising  one’s O fists while  saying “Unless you give me 'your
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money,' I will thump  you!") (Blake - . Barpard  (1840));
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Assault occasioning actual - bodily harm. This is an offence
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“under section 47 of the Offences Against the Person  Act 1861,
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punishable by up to five. years imprisonment (up to seven vyears if
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racié]ly aggravated- crime and Disorder Act 1998, section 29),
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The actus reus of this offence - js:
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° common assault,
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° that ,' caused actual bodily harm,
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"Actual bodily harm" is  harm that  is  more tham ' trivial

J e

but. not _really serious _(DPP  v. Smith ' (1961)). This indicates.
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The mens rea is either: _

intention to  place another in fear of immediate and unlawful

T N o I IT PR P
personal  violence or subjective recklessness as to  the risk.of : doing
et eyt G s Ve e ke el
| . or
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L
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intention to apply unlawful personal violencg to ranotber or |
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subjective  recklessness as to - the risk of doing -  so.

(R v. Vemnna (1976); R. . Savage and Parmenter  (1991)).
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Hraayg
qun?lwivﬁnfxﬂ' and malicious wounding or infliction of
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grieyous - bodily harm This is an offence wunder section 20
gkt glaaes 4l ol b e K Yo
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of 1861 Act, punishable by up to five years imprisonment (up-to -seven
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yea.rs if  racially aggravated- Crime and Disorder Act 1998 section
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29). The actus reus of this offence is either:

Unlawfol  wounding. For wounding  to occur, both the inner

and outer . skin must be broken (Moriarty v. Brookes (1834)); or

@Unlawful,inﬂiction of grievous bodily harm
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that the viciim must be caused some noticeable discomfort, albeit
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‘temporary nature, "Barm" _includes

of a minor and/ or :
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not only: physical but also psychiatric harm (but mot. mere  emotions.
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such as fear, distress. or panicy (R v. Cha.n—FouL (1994))..
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Regarding - the. mens rea, it is sufficient to show the defendant . had
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either formed an intention or was subjectively reckless with tegard to
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the assault and that actual bodily harm was in fact . cansed. It is not
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the defendant either  intended  or foresaw .,

necessa to show
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that actual bodily harm  would or _v_
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Savage and Parmenter (1991)). .
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serious .harm.
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- It is not necessary to show that tbe defendant intended or - foresaw

0 el e et s (e ebaad L oS o
that wounding - or really serious hdirm - would or may - result
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(R.. v. Savage and. Parmeénter (1991)).
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Unlawful and malicious wounding or causing grievous

£
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_bodily harm with intent to do grievous ‘bodily harm or

resist lawful arrest.
Gyl " 306 it

* This Is  an  offence  under  section 18 of the 1861 Act,.

ol wl. % Y Y
punishable by up to life imprisonment.  The elements of this  offence
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-

are:
————
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"Grievous bodily harm" means really serious bodily harm (DPP Ve
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S‘mith, [1961]). Again, "harm" includes  psychiatric harm (R. V.
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Ireland, .R. v. Burstow [19977). -
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Either of  the above is sufficient- there may be a
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wounding  without there . also being grievous bo‘dily harm, agd
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vice versa.
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Regarding the mens rea, it . s sufficient to show . either:
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intention to inflict some harm, albeit not serious harm; or
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subjective recklessness = as to the infliction of some bharm, albeit not
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It was an act consolidating existing law and much of 1ts language
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is  archaic and' confusing.
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In particular, “there are inconsistencies in the terms used to
4 ) 21 545 wlals 2o Sl w5, K g
indicate  the conduct required: for the various offences-- "oécasioning",
ok B Sbne el cilse e 03,5 alb

"inflicting”, “causing”, etc,
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There have also been  difficulties over the scope of ' the term

Sl azils LR ) u,:..>_m.h Q.D‘&;a 3398 30 };&.15 CML_.Q[
"bodily  harm"- in' particular, the extent to which this " covers
S P 4.4.1..9 e 0% s s L?_ LY o2 :_,.J@J‘L..

psychological as well as physical harm.
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actus reus - as for section .20 (see zhove),
&b e b g ols Yo A.g,x._.:SC_,q-J Iy

mens rea- either:

Sse e
intention to  do  grevous. bodily ham (recklessmess  is not
b il L Sl wlo Mo o

sufficient); or

S5 L

intention to resist lawful arrest, and either intention or subjective

recklessness  as to  the causing of some harm, albeit not- serious -~ harm. = -
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Criticisms and Reforms
Shalangd K] Oladlead

The Offences Against the Person Act 1861 has been sﬁbject to many

ads Lol Ol 1ASY Liloasarlpe  oal;

e
criti¢isms:
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use. The main offences proposed  are;
;,;u;.ul kel Pl el sles, S, te

-1-1 .
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. mtent;onally causing serious injury (clause l), . replace section
Sl Sl LS Gl oy Vb sl el
18 GBH with intent;
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° recklessly causing  serious injury (clause ‘2), to replace
= - _pae
Mol bl TR e TR PR RN VT
. Section & GBH (the proposed  maximum penalty is
ol Yo Sl bLilais sl S Sl o
“Seven’ years  imprisonment- the increase from the present' rﬁaxlmum of
g.u Ju o oelsal G s b J-yare
five years s justified  as the new. offence would Tequire  foresight of
L N N T I  ar A
serious harm, hot - merely some harm as at -present); '
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Furthermore,  there is frequently a confusing lack of congruence
a_,)kl.: :_)IJ 459 'Ulb ;i: n.l:.‘.scf rJ.E ) u*-‘L":

between the actus reus and mens rea. For example, for a . section

o b jae Ssre e (ol JLtn Sy S Tsle
20 GBH, the defendant must have caué;'ed serious - injury,

Vo o Sl Ll ands (4 Lboayd i us Sl

but the mens rea only requires intention or foresxght of .some harm .
Ul pmn e L ao,b 50 At Li u..au.....:‘ EY ando

-being caused (R, v. Savage and Parmenter [‘1991-]).
RN el Sl Abb .s\m
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These  complexities and - confusions Create .édditional burdens
o b Sy P latzsl A syl ‘;ul o PN
for the police and courts, and create .a nsk of injustice for
shr d Sy Sl &G ,—]”- g—”-‘ﬁf by
defendants, Significant reforms were proposeé E _a_ Law
e e =, W -"-’fh‘-—'—"L«---d »S e

Conmmission fepozt in 1993, In 1998, the Home Office .issued a
OsmeS A5LS 557 144Y 5 Yqaa 2SSy 58 ks <

draft Bill,  based on  the Law Commission’s  proposals,  for

oo ey gl S OgaS Shlet, o,

consultation. The aim of the Bill is not to make the law exther tougher

oyalie Ghda LJ"l g 343 e » PV L P

or more lenient, but . rather to make it clearer and easier .to
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While  this Bill would bring much needed clarity and consistency

o ol eV sl e Ol xtn e ess pleet
to  this area of the law, due to pressure on the legislative
P Re] BRI S P s & S Gl

_timetable - _11 is unlikely to be enacted before 2002 at the earliest.
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Revision = Notes
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You  should now  write: your revision notes for - Non-
bl b 08T s 06 e s lesbaaly esat s

P

_ fatal Assaults. Here is an example for you and some

Sge g,)k.;.;» Leulys sy S Jte Sl L2 5wl

. suggested headings:
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intentionally or  recklessly causing injury (claﬁse 3). to replace. -
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section 47 ABH (it would be necessary to prove intention
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osba W;L;..:—J.:.L.Zu.u ol Aalgn 35 (G e sa b dzd

or recklessness in relation to the injury, not merely the assault as
U Vs o dah L owde & Gie A Sl Sa

at  present);
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® assault (clause 4);
Tt

Clause 15 makes it clear that injury includes  both physical
L N0 il LT s 0 wde spde s a5

and mental harm. It  also proposes  that for clause. 1 offences
; :

e

only, harm would include the transmission of 3 disease, ‘though this
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is  likely to prove controversial.
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__Using  your cards, you should now be able to write a short
Sleidl 06 Gl L Tl Ot L6 g K b

paragraph - in response 10 each of the following questions:

S s sl s 2 e
. 1. Explain the elements of common assault.
VAo s ole ¢l Ao
2. Explain  the elements of assault  occasioning ABH.
‘ 3. Explain the elements of unlawful and
Tk role TP
4 Explain = the elements of unlawful and malicious  wounding or
T oaan CJ..:. {.er— u_.-_,alsj:; 3 Cie g JJ_}SC;’J}_»« L
causing GBH with intent
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A Level And As Level Law 3\ 55 5 Jilllcs tan 5 @ AYY

-.N-FA 2 ABH

5. 47- 5 yIS nnpnsonment
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(more . .

ar = common assault that causes - -ABH - L
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than trivial, not really serious DPP v. Smith- inc. psychiatric
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mr = intention/ subjective . recklessness. re. assaujt-- - no
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hecessary  to show intention or
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ABH (Savage _{z_ Parmenter)
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NFA 3- GBH

NFA 4. GBH with intent
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Key Points
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After reading this chapter, you will be able to:
Slte 0alt ol Jad Ls sgral oG

-describe  the actus reus and mens rea of theft;

describe the actus reus and mens rea of - robbery; -
Aad 5 (ool e 9 S paie HBla 0,0 25

describe the actus rens and mens rea of burglary;

déscribe . the actus reus and mens rea of obtaining  property

by
Aepd g &b e 3 L N o J b
. deception; ‘
b s As
describe " the actus rens and  mens rea of obtaining  services . by

g
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What criticisms may be made - of the current law ' regarding
a Sl S 5, K oy » A=d OB et s

offences against the person and what reforms might 'be introduced?

5.
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appropriation of property belonging to another with an intention to

e Ju ghae 4 GF w b
_permanendy deprive  the other of 1t The maximum sentence is
) Lf’.:l: . QJJS(:JJ»u ’ ‘5J§:'D . _)l ul J‘Sl'l" lsloee .LZL:‘JA
. seven years imprisonment, Therefore, the actus reus of theft is:
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Appropriation. By  section 3, this is "any assumption ... of
;.:-L.a.? e asle v YU | RUIE 3 PP SN uaJSu.a_,.a

the rights of an owner”. Following R. v. Momis (1983), any .
ok & S ok Sl e uype VAT oSa

assumption of any of the rights of the owner is sufficient- it is not

PSoeA g S G S o s o o
necessary that the thief assumed ‘all the rights of the owner. Thus,
oY s Bl Kk v G S by
.doing anything 1_n relation to propeﬁy which  may prop."erly only
ol e s kb L U S HlF e e ey ki
be done by the owner may be an ,appropriatioj;' (e.g..
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deception;

b.:ﬁ_,d;.l’-

describe. the actus reus and. ~mens rea of evading a liability by

describe the actus reus and mens rea of making off without

- . . N T . . - ‘
e P 6ol e 3 S e e J‘_)l)" S st Gk

deception; .
el | 3

payment;

" describe  the actus reus

, - 1
T T oA s Jypeton

‘and mens rea of cnmma] damage.

in Morris, switching price  labels in a supermarket). We might

2> s _,..u Caad lem_.....o-J.: L L-<! \.‘S)L‘f}“ L‘. .;___,lugu,

have thought . that an appropriation had to be something done without

o S S el Lboad G el O

the consent or authority of the owner. The Criminal Law Revision

deads el bl Sgrs paE L,-a- "‘-’)L‘-"
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Theft - =

Under section 1 of the Theft Act 1968, theft - is the dishonest -
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scope of - Gomez is  stil  unclear (e.g. see R v.

FyesC #5 Cl Sga eseiel e Ol 4""‘55@”9 Cdas ads

Mazo [1996) and R. v. Hopkins and Kendrick (1997)). Nevertheless,
b 1888 5 Sl ale mSoge 5SS V8AY s b

it seems ~ the act must be at least conmtrary to a civil' law right
o g i Jor b 3L e Glbn L S b G e

(e.g. taking . property  that is -the subject of a wvalid gift

A Level And As Level Law o5 5 Billload daa 3 B \YA

Committee, whose  rteport - formed  the basis of tbevAct, ce‘rt_ainly 3 '
oS 8 R e dss | gt o8 Bk
thought s0, and the inclusion of the specific offence of obtaining
B R e g Jeed
property by deception  (section _1_5_)_ lends  weight to
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this argument. However, the House of Lords in R. v. Gomez (1993)

J‘ Cou oLl tJ’,J’"‘ slet 2 cdes ade f_,f Y44y

(Lord‘ ‘Lowry dissenting) . took the contrary view- an act could

Js Olsiny - 3,5 Sl S ol et S e dde
vis not an ‘ appropriatfon whersas  taking property' " that is
the subject of a gift procured by ' fraud or undue influence

trir S mde ellond Gobll @b, L Ipb 3,8 Jlsd

the consent

be). Finally, section 3 ‘states that . it  may be  an
s A M el Y as Lol 8 ol Klge sk ik S
appropriation - where a  person comes by the property  (whether
\_,.;-L.OJ ASL}J-\,- Lii pr:l :)jiu,a oy L;“A ) A‘J?'-
innocently  or not) without stealing it, but subsequently  assumes
ST S35 | I VR PR VR PE VS SO e aSe 5

aright to it. by keeping or dealing with it as the owner (e.g.
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where  a ‘person initially borrows a  book from another and
Sl S peRd s 5,865 S oS SISt VP 3
subsequently sells it to a second- hand bookshop rather than
1.1;'_' ) .,L:_’gj.'iu.a lJ"i 4 ;g.: ) r_g) [RaPOvE) d.:-_)JJUE Ag.._v‘ ()’l.>-_:
returning  it-  though  the injtial borrowing = may itself, under
OS5l L e 8 I R

Gomez, amount toc an appropriation!).
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it TS, s LB e Sl ilSes B -...?3 Jee v:AJl_,SL-;a
be an appropriation ~ notwithstanding  that it . " was ddpe" with
ol S R e Sl ol asbeddlat

authority of the owner. " Quite why -
st S S ot s wqrc,lﬁa_,: ‘

or
sl L
the majority adopted an interpretation  that seems  clearly contrary
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to  the intention of Parliament, as revealed H reading
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the Act as whole and by reference to the CLRC report . .
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on Wwhich it is based is, to put it bluntly, anybody’s guess. . On
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its  broadest interpretation, the ratio 1_n_ Gomez‘_ means - .that.
S ol e ey STV
anything we do to  someone else’s property is  potentially
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theft, depending = on our state of mind at the time. - However, the precise

3 o fra S a ok e b e 0F Ol Ll 58



Wy ® L,;L,J.s.s

d....l:)w&_% Wiuiu -LJ_,' :J"qu’f’ 4:-; .L..«_,_,s‘_,.a (-_,) Coaasr D ,_;.»JJL\LS
58 ol 4y jzin (5o g8 6 52

Property. By section i property  includes "morey énd all other
JL‘ T 4o oJLA ¥ dl.a :_,.fcwdau JJ._v ] 4-_.1§ Jip

property, real or personal, including things in action and other
el Jsiee L Uk dexr sl s BB G, b

intangible  property". Intangible property refers  to property  that
ks Jll oo sale Jb bttt gl s

“does not  physically exist, such as a debt or copyright. This

D s ki sy JBeolge K o G b S o
meaﬁs that almost anything ‘can  be stolen. However, land (and
bk 80 LS g e dlse 0pd e W g s

things severed from land) generally cannot be stolen unless:
ey Lt S s e Wlggel dipd S5w S35k

the person is acﬁng as_ _a trustee or personal 'representative
L;'.a;'v_:: °>.}'°"u’d"‘p ql_,.’u l..{- wﬂ' L: L;-.a:;..:- } a.L'-.:L.o.;
and deals with the land contrary to the obligations imposéd by this
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status;
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@ a person not in possession of the land takes somethmg from the land -
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(e.g. cultivated flowers or fruit- wild flowers etc  cannot
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be " stolen. unless picked for commercial purposes; nor can wild
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‘animals be stolen);
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if someone- takes their car from a garage without paying for

S iy ol 5 S b8 Osl Auzacatls
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repairs  (R. v, Tumer (1971)). Prop(_erty' will also Es_ regarded
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as  belonging t0 another where:
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the property. is  the subject of a  trust (it belongs to
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the beneficiaries);

Loy >
o a person receives property from another and is
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under an obligation = to retain  and deal with it In a particular- way
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(it -belongs to that other), e.g. A receives  money from
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his  flatmates = to pay household bills but _spends
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the money on himself (Davidge v. Bunnett (1984))..This is-  only

relevant  where A forms his dishonest intent after receiving
by S A des e S5 A . s Sl Gl
the money. - If- he . never intended to pay the bills then,
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following Comez, he commits theft when he is given
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the ‘money;
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" atenant appropriates any fixture or  structure let
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with  the land . (e.g. if the tenant sells a  garden
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shevd or greenhouse).
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person having possession or control’ of i. or having in ‘it any

ans Asbad S Ga L JeS o boasbadh g ol g8

proprietary ‘ right or interest". This means . that, in appropriate
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circumstances, we can even  steal our OWn property, = eg.
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Dishonesty. = The Act does not provide a definition of dishonesty, -
_—
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However, section 2 states  that a person is not dishones where:
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0 2o he appropnates the property m the belief that he has a legal nght
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to  deprive the other person of it;
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he appropriates the property in the belief that the other "p'erson
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would consent if they knew of the appropriation and its
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circumstances;

v
® he appropriates  the property  (except as _ ftrustee or personé]
representative)  in 'the_ that the person to whom it belongs .
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canndt be discovered by taking reasonable steps.-
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a person receives property by anothéi"s ‘mistake ‘and
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is under a legal obligation to make restoration to that other, e.g. .
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A receives  an over- payment of wages through their employer’s
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mistake  (Aftorney- General’'s Reference (No. 1 .f' of 1983) [1984])
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The mens rea of theft is:

S s e Sload)le



WY B D 8

is that the defendant intends the other person to be permanently
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deprived of the property, eg. it  willbe theft where A, in
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an act of malice, takes and destroys a treasured  possession
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belonging to E Therefore, it will not be  theft where A appropnates
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property be].onging to B but intends, at some point, to return it,
JLe Glazs v oo Lloobasl aly s B Okils 5, ljj

except where (section 6):
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he  treats  the property as his own to dispose of regardless of
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the other’s rights.
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Borrowing and lending may be included here where it is
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In all  other circumstances the test for dishonesty is that
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est:éblished in R v. Ghosh (1983)- a ﬁerson. is  dishonest
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if: '
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what  they did is  regarded as_ dishonest according to
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the ordinary standards of  reasonable and honest people; and
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the defendant knew it  was so regarded- it .is  imrelevant
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whether the defendant himself regarded his conduct  as dishonest. .
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Intentnon to permanently deprive. Section 1 ~makes it clear
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Cthat it is "immaterial whether the appropriation is made with a view to .
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gain, or ismade for the thief’s own benefit". What is  important
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he parts with the property subject to a condition as to its  return
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that -~ he.  may not be able to  perform, eg. where A
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pawns property belonging to B.
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Robbery
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Under section 8 of the Theft Act 1968, _Tobbery i is
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‘theft  with  violence or the threat of violence. The maximum sentence
e Ll Syt [ ks Sl e
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"for ‘a period and in circumstances making it equivalent to an
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outright taking or disposal", e.g. A "borrows" B’ B’s weekly_‘
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has not been permanently deprived of the thing itself,- he has been
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permanently depnved of 1ts value- the effect s the same as if A
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had * never returned the pass itself. This may be problematic - .
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where A appropriates  and  subsequently _abandons  B’s . property, -
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&g A takes B’s bicycle from outside B’s house and Ilater:
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abandons it ‘some miles away. It seems that if A abandons
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the prbpefty in circumstances where it is likely td be returned to B,
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there is no . theft, but if the circumstances are such _that retumn
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is unlikely  then  this may be - theﬁ.v' Whether  this -
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is S0 is clearly a questlon of degree and - will depend

on the c1rcumsta.nces of the particular case.
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get away (though . A has commifted both theft ‘and assault, they
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are not combined in these circumstances to make robbery).

Lsdees eSS 5 oyl 5 Sl GBS b4 og,Ee cd e

We should  note, however, the victim of the theft and of the assault
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need. not be the same person- it is still robbery - where
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A uses or threatens force against- B in order to appropriate
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property from C. Also, with the threat of force, the victim - must
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be placed in . fear of immediate  ("there and  then") force.
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The mens rea of - robbery is:

_dishonesty, and an intention to permanently  deprive  (theft); and
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is  life imprisonment.” - Therefore, the actus reus of robbery . -
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the app‘ropi‘iatio'n of property belonging to another - (theft); ~and -
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the use of force on any person; or
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putting or  seeking  to put any person in fear of being then and
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there subjected to force.
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The use or threat of force: must be done "in order to" steal. - Thus,
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it is not robbery if A, having taken B’s property without -
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force, subsequently uses or " threatens C' with force in order to
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space of "a store mto -the’ stockroom (pnvate) space is entering  as
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a trespasser (R. v Walkington (1979)). The concept -of entry s
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more - problematic. In R f v. Collins (1972), it washeld that-
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there must be a_"substantial and effective" entry, while in R.
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_Vv. Brown (1985), an "effective" entry was held sufﬁcient- it need not
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~ be  "substantial'. However R. v." Ryan (f996), the defendant
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the intention to  use force or the threat of force in order to steal.
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Burglary:
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Under section 9 of the Theft Act 1968, there are two forms of burglary-
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was held to be guilty after being found stuck in a downstairs window
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w1th only hlS head and nght arm  inside the building- hardly either

"effective” "or "substantial”, lt may be, therefore, that any degree

ﬂ' _physical presence, however slight, is sufficient if accompanied by
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 the requisite mens rea.
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sectibn 9 (1) (@ and section . 9 (I) (b). These -are _-subject to a
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entering a

maximum of fourteen  years imprisonment for burglary of a
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"dwelling”, and ten years in other cases. The actus reus of - section i
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(1) (a) - burglary is:
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.building or part of a building as . a trespasser- i
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trespasser s
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someone who  enters the- building or pat of -a
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building without
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permission or authority or, “if they  have -
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some limited permission or authority, acts . 2 _a manner outside
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its scope. Thus, a éhépper who moves from the shopfloor (public)
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- The actus reus of section 9 1 O burglary is:
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® entry to a building or part of a building as a trespasser; and
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the appropriation or attempted appropriation of property belonging -
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to another (theft or attempted theft); or
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the inflicting attempted  inflicting of grievous  bodily  harm.
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The mens rea  is:
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intention ot subjective recklessness with regard to the trespass; and
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The mens rea 1s:
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intention or subjective recklessness with regard to the trespass; * and
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an intentionm, having entered, to:
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steal;
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inflict grievous bodily harm;
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rape;
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commit criminal damage.
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the actus reus of this ' offence is:
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Obtammg A person obtains property where they  obtain
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3 ownership,  possession or control of it This  includes olitammg for
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another or  enabling another to obtain or retain the property
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It was thought that the difference between obtaining and "ali)propriatinlg

was that ~ obtaining could be done with the consent dof the owner
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whereas  appropriating  could not. However, as we have seen,
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since  Comez, this distinction  no longer holds.
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dishonesty and an . intention to  permanently deprive;

intention or subjective recklessness with regard to causing some _lﬂr
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albeit not serious harm,
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Finally, a "dwellihg" is ‘a -building Lo_r_ vessel or vehicl’
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e.g. - a houseboat or céfavéh)‘ . that ‘i:s ;ixsed. for resider_it‘
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Obtammg property by deceptmn §
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Under  section 15 the Theft Act 1965; it is  an  offence
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dishonestly ~ obtain by deception.  property  belonging _
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another  with an intention to permanently deprive  the other . ﬁ
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The maximum  sentence is ten years imprisonment.  Therefo
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The mens rea s
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Deliberate  or  reckless deception. A - deception is
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deliberate ‘where the deceiver knows his representation is false and
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that the other person will or  may believe it is true, or where
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the representation . is ambiguous and  may be understood by
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"the other person in -the false sense. Recklessness isused  here
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: i_n the subjective sense (Large v. Mainprize [1989]; R. v. Goldman
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Property. This means _31_1_ property, including land (unlike theft). -
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Belonging to another. This has the same meaning -as for  theft.
e E S ol b oles o be S Gl Sie

c e

Deception. The obtaining must be asaresult of a " deception. A
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deception is a - false representation  (whether  express - or .
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implied- R. v. Laverty (1970} MPC  v. Charles [1977}; - R.
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fact, law  or present intention. This -must induce. the other
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person to allow or  enable the obtaining  -where the deception
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does not influence  the decision or  actions of  the other  person,

o asl aals gt s Jlst K el
the obtainin’g cannot be  aresult of the deception. This. = also. -
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means that, with. the exception of = money transers (section
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15 A), machines  cannot " be deceived. Fi_ha]ly, it follows that
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the deception must precede " the obtaining (R v. ' Collis- Smith. °




VY B Da Gata

. b B2l 3 Sledd i
,wﬁwx,ﬂd;zg,mub.u;;‘)wu VAVA C3,0 556 esle o gan, |
-8l 2 Gl il e s gy Sl ST (7 Szt g (S 33 5]
' Sl emisle oo

Obtain by  -deception. The same principles apply'
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here | E for obtaining  property by deception  (above).
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o Service. This is the conferring of a  benefit by ‘doing some
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act, or causing or permitting some  act to be done,” on the -
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understanding  that the benefit has been or will be baid " for.

Unlike section 2 and section
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‘(below), there is no requirement
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under section 1 that  the payment be legally ;enforceabl_e.

s el VS s b G Lol L5

L O e b lesl o ol U onin o sl ) il il obas @
32 sSin OF (gl oS sy, ot bss plosl dlasl oy oSl ey 0l 050
c.hc\ o:bw—_,,ow‘(o.t,a‘f_)‘):d)\‘.," a:bd){;—y ..L.-:.Ub‘_,}-bo.l...:wb_ﬂ

AL Lol G Lybw‘:faswc;_)l.u

- Obtaining services by deception
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Dishonesty. The Ghosh test (above) applxes We should .
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note that not. every deceptlon is npcessanly dishonest.
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Intention to - permanently deprive. .See above.
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Under section 1 of the Theft Act 1978, xt' is an offence to
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dishonestly " obtain - services  from anothéf by . deception.
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_The maximum sentence is five years irriprisonment. Therefore,
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the actus reus of this offerice is:
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Securing the remissiom (in whole or inpart) of an . existing
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liability to make payment, . e.g. A owes B £50 - and
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persuades B to ‘release  him from the debt by falsely prétending
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inducing a creditor to wait for or forge
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payment with an intention to make permanent default -(in whole
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or in part) . of an existing liability  to make payment. Fofgoing
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means not claimin‘g a debt because yoﬁ do not know it exits,
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eg. in R, v. Holt [1981], the defendant induced a waiter
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in a restaurant to forgo paymenf “by falsely claiming
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to have already. paid another waiter;
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The mens rea is:
D A . |
Dishonesty. The Ghosh test {above) - applies.
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Deliberate -or  reckless deception. See ab(-)ve.
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Evadmo a liability by deception
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Under  section 2  of ‘the Theft ~Act 1978, it is an offence tq
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dishonestly evade an liability by deception.  The maximum
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sentence - i;s five years imprisonment. - Therefore, t.hevactus reus of this :
e T s EEN
offence is

7

oo SheSols

A Ge o
UY osle <
S g S0 3N b G Sl 5 035\ VAVA 23,0 0 pB T 03k st

il
(a_)..;- u_a\LgbLaf.a‘.fv J\f\_.: w\ ‘,....?JLA [d‘] -..Jl_)bu ...5\.1;— (»f-

51 w—qu‘_
Hvasion. Evasion may take three .fomx.s:
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The mens rea Is;
o Dishonesty. See above, -
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o Deliberate  or reckless deception.  See above,
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. ' Intention to make permanent default; Regarding
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inducing a creditor to - wait for or  forgo payment, this
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must be  done with an intention to make  permanent default,
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eg.  if A gives B a ' dud cheque (here - B waits for
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payment), this willnot be an offence if A does this  only
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in ofder to overcomeé a  short term cash flow problem.
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obtaining an exemption from or abatement (reduction). of .

.a liability to  make payment, e.g. where A falsely  claims
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to be a  student in order to claim a discount to .which they
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are not entitled.
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Liability. Unlike section 1, this must be .2 legally enforceable
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liability.
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o Deception. See  above.
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to pay.for a meal before leaving a restaurant or a haircut before
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leaving' the barbers_shop.' As ~ with section 2, ,this- offence only
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applies ~'to payments that may be legally enforced.
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The mens rea is:
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o Dishoenesty. See above.
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Knowledge that payment om the spet is = required or
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expected (Either through specific notice or custom and practice).
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Intention to .aveid paymeent. This means an intention to permanently
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avoid payment (R. v. Alien (1985)).
St ol s ale HdT VA0

Dl cwd b g pms aie

A Level And As Level Law 355 3 J53lllcaas 4aa 5 @ VFF
.D_,{.Lh‘_?'-_l £ L.)i\ V.Y r‘?r-v‘ OJ.A

Making off without paymem
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Under section 3 of the Theft Act 1978, it is- an offence to

iy el T3 I3 0B NAVA ol el K ex

dishonestly — make off without payment for goods® supplied or
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service done with an intention to avoid payment
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The maximum  sentence is two years imprisonment.  Therefore;
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Making off. This simply means leaving the place at which payment
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is  expected or required R v Brooks and’ Brooks (1982)).
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Without payment for goods supplied or service . . done.
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This offence only - applies to situations where payment is required

or expected "on the spot", e.g. one  is expected/ required
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Destroy or’
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damage. Property is damaged if it
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suffers some physical harm, 1mpa1rment or deterioration  which
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Tequires  expense or (more than minimal) effort to remedy
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V. R [1978]).
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Property. This includes all * tangible property, including. land.
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Belonging to another. By section 10, property belongs
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to those having
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custody or control of it or any propnetaxy right or
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interest in it.-
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The mens rea
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Criminal . Damage

Basic criminal damage
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Under section 1 (1) of the Criminal Damage Aczf 1971, it is- an

E e e I T Sl 0 AVY ol el
" offénce to, without - lawful excuse, infention_ally- or =reckless1y destroy
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or damage property belonging to another. The maximum sentence
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is ten years. imprisonment (fourteen years if .racially aggravated-
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Crime & Disorder Act 1998, section 30). Theréfo_re, the actus reus of
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reasonable.
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Aggravated criminal damage
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Under section 1 (2) of the Criminal Damage Act 1971, it is. .an
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offence ~ for a. person to without Jawful excuse, intentionally 'or
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» recl;lessly destroy or damagé property, whether
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belonging to himself or another  intending there by  to endanger
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rthe life of another or being reckless asto whether the life of another
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Intention or - recklessmess. Recklessness is used here in its
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. objective sense’ (R. V. Caldwell [1981]).
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Without lawful excuse. This obviously aliows for’
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an appropriate  general defence:

Furthermore,~  under sectlon 5 2), person  will “also  have
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lawful excuse where:
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he believes that the person he believes to be eniitled to consent
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to  the destruction or damage has consented or would have consented
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of the destruction or damage and 1is circumstances; -
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adopted  or proposed ~ were. reasonable
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-it need not . be.

section 5 (3), this _belief:. need only be honest
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Under secnon 1 (3) of the Criminal Damage Act. 1971, criminal damage
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or -aggravated criminal damage caused by ﬁfe is régarded ©as
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arson.  The defendant must  ejther inténd or be._ object;:vely
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“reckless  as to damage by fire. The maximum sentencé is  life
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imprisonment.
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You should now  write your revision notes - . for Property .
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would be endangered The maximum sentence  is - life  imprisonment.
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The actus reus is  essentially the same as for~ section 1 03] ith
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the exception that it may also  include damage to one’s own

property.
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‘The mens rea requires, in addition to that for section I (l) ‘
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the defendant must intend or be ijéétively reckless to -
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- arisk that . the destruction or damage ‘ will endanger. - life.
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Furthermore, while lawful excuse may t;e' a defence . - here,
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the specific defences under section 5 (3)  do not apply.
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PO L:-Theft (1968, s. I)- Approbriation
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PO 2°Theft (1968, s. 1)- Property
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PO’ 3 Theft (1968, s. 1)- Belonging to  another
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PO 4 Theft (1968, s. 1)- Dishonesty
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PO -5 Theft (1968, s. 1)- Intention to  permanently
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deprive
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Robbery (1968, s. 8)
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PC. 7- Burglary (1968, s. _9-9_)_ (2))
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PO O- Obtaining Property by Deception (1968, s. 5)-
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Offences. Here s an example for you and some suggested
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headings:
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PO 13- Making off (1978, s. 3)
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ar = making off (leaving spot where payment .
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required/  expected- R, V. Brooks & Brooks) without payment for
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goods/ services (only where payment on the spot required /
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payment (R. v. Alien)
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‘6.{ Explain the elements of the following offences:
(2) ' Robbery.

‘ _(12 Burglary.
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-Using your cards, you should now be able to ' _J\l'ﬁte a short
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" paragraph - in response to  each of the following @s’tions":
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1. Explain the meaning of “appropriation", . l

LS WYY CJ..'.': ‘:gl.u —-las

Ky J
j

2. What property . can be stolen?
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3. When is property  regarded as _ -belonging to another?
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PO 10- Obtaining Property = by Deception (1968, 5. 15)-
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PO 12- Evasion of a Liability by Decepti};n (1978, S a
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PO - 13- Making Off (1978_5._2)_
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PO '14-  Criminal  Damage (1971, s 1 W)
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_PO. 15- Aggravated Criminal Damage (1971, S i (Zl
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PO 16- Arson (1971, s. 1 (3)) ‘

In what circumstances will someone be regarded ' as - dishonest?
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Explain  the vmeaning of "intention to permanenﬁly deprive".
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_(i). Obtaining property by deception. -
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Criminal Law- Preliminary Offences
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and Participation
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Key Points
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After reading this chapter, you  will be able to;
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describe  the actus reus and mens rea of  attempt;
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describe the actus reus and mens rea of incitement;
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describe  the actus reus. and  mens rea of comspiracy;
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discuss principal and  secondary  offenders.
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(d) Obtaining services =~ by deception.
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(¢) Evading a Liability' by deception.
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(f) Criminal damage.
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(g) Aggravated criminal damage.
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